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Competing Interests/Concerns

* The safeguard of national security interests
* The protection of the environment

» The protection of public health

* The safeguard of local communities
 Access to water and land

* Food security/The right to food




From the Perspective of a State with Natural Resources that Can Be
Used for Energy Production, Two Competing Needs:

- the need of attracting foreign investments to
promote national energy security

- the need of addressing the impact that the use
of Its resources may have on the promotion of
sustainable development at the domestic level
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Trends In the Subject-Matters of Disputes

arising from foreign investments in the energy sector

ﬁ After decolonization, disputes regarded the ownership\

-

of the energy sources and a foreign investor’s facilities

Over the last fifteen years, disputes have regarded
changes In a host State’s domestic law due to its
financial instability
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Consequences of a Change in a Host State’s Law

- A change In the conditions of operation by a foreign
Investor of its iInvestment

- Such a change tends to be challenged before
arbitral tribunals as an alleged indirect expropriation




Changes in a Host State’s Law Justified by
Alleged National Security Interests

Examples

- The LG&E Energy Corp. and others v. Argentina, Sempra

Energy International v. Argentina and ElI Paso Energy
International Co. v. Argentina cases

- As a Justification, Argentina referred to a state of necessity
due to the need to safeguard certain public non-investment

concerns, such as public order, national security interests and
iIndirectly international peace and security




Other Examples
Changes in a Host State’s Law on the Solar Photovoltaic
and/or Wind Energy Sectors

Cases brought against

- the Czech Republic iIn 2013: because of a levy on
electricity generated from solar power plants

- Spain In 2013/2014: because of the Introduction of a
tax on the revenues of power generators and a
reduction of subsidies for renewable energy producers




Other Examples of Cases In the Solar
Photovoltaic and/or Wind Energy Sectors

Cases brought against

- ltaly in 2014 because of the government’s decision to cut tariff
iIncentives for certain solar power projects due to financial

constraints

- Canada in 2013 because of Ontario’s moratorium on offshore
wind farms pending research on their health and

environmental effects




Competing Interests in Developing Countries Which
Have Large Areas of Rural Land Because of Their Need

* To attract the large-scale foreign investments directed to
the cultivation of crops for the production of biofuels

* To establish good land and natural resources governance

* To ensure access to land by small-scale farmers, often
Indigenous peoples, by avoiding indirect land use change




An Adversarial Impact May Result from
Such Large-scale Foreign Investments Because of

 Less greenhouse gas emissions savings
* Less food security

e | ess water access




Energy Investment Cases Arise under Two
Different Broad Perspectives Which Involve

- the ‘right to regulate’ of the host State (the Vattenfall AB and

others v. Federal Republic of Germany case Is another
example)

and

- the adversarial impact of a foreign energy investment on the

protection of one or more non-investment concerns that are at
the root of sustainable development




The Safeguard of Certain Public Policy Objectives and Non-
iInvestment Concerns Related to Sustainable Development

... Is today one of the main controversial issues
In International investment law




Other Controversial Issues In
International Investment Law

*The choice of the applicable rules and
interpretative criteria and techniques by arbitrators
because of regulatory diversification

* Transparency and openness

* Requests of a revision of the balance of interests
between investors and host States




International investment law is
becoming the outcome of the
interplay of a variety of actors,
interests/expectations and
legal sources




Trends In

Show

and

* A reorientation of investment treaty practice

* No single regulatory approach

* A shift in the nature of arbitration proceedings: from

a private law dimension to a public law one

* Inconsistent results




A Multilateral Approach Is Desirable To
Balance Different Interests/Concerns

To revise the legal and policy frameworks together J

-

the relevance of non-investment concerns as treaty exceptions
-

To promote a balanced implementation of stabilization clauses
\and of the fair & equitable treatment standard

To deal with normative conflicts arisen in arbitral
_proceedings

4 . . . )
To reduce lengthy arbitrations when non-investment concerns
| are relevant to settle a case

.
To co-ordinate international treaty obligations by harmonizing }




A Multilateral Approach Might Be Based on

* Negotiations for a multilateral treaty, and/or

* State consultations to adopt model clauses and/or model
interpretative guidelines concerning recurring issues for the
prevention of normative conflicts , and/or

* Networks among various researchers and stakeholders







